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The Sacramental Roots of Rights in the Church 
 

Javier Hervada* 
 

Introduction 

 
a) It seems necessary to begin this presentation with a warning about the limits and the scope of 

the argument which I will attempt to make. It is a known fact that under the term “derecho”, at least 
three analogous things are usually assumed: the law, that which is just, and subjective rights [derechos 
subjetivos].  However, from the beginning, I want to clarify that it would depart from my intention to 
study the sacramental roots of all three of these realities of the Church; I will limit myself only to one 
of these: that which is just, the just thing. When I speak here of “derecho” I make reference to its 
classical meaning, as the just thing or res iusta; I will deal, therefore, with those things which are just, 
not the law [ley] in the Church. Those things which constitute the roots of, and the reasons for, the law 
(lex divina and lex ecclesiastica) in the Church are not pertinent to the pages that follow. In effect, 
within this study, the expression “rights in the Church” [derecho canónico] will signify that which is 
just in the Church, the totality of just things within the People of God. 

If the reader keeps this in mind and does not interpret the word “derecho” as law [ley], he will 
fully comprehend the thesis that I will attempt to develop and he will have avoided the danger of falling 
into those same failures of communication which made celebrities of the builders of the Tower of 
Babel. 
 

b) A certain anti-juridical mentality manifested itself in the years around the 1950s. Canonical 
and theological studies made a contribution in recalling the theses of the Ecclesia Iuris, and also in 
updating the list of the anti-juridical opinions which had manifested themselves up until that time; an 
extensive list, which began with the Gnostics and the Donatists, and further including the Beguines, the 
Medieval Waldensians, and Joachim of Fiore, but centered above all on the Protestant crisis, and 
concluding with the theories of Sohm, Barth, and the forgotten Klein. Nor did these canonists fail to 
mention the theory of statism, with a certain attention to Carnelutti, who threw himself and his thought 
into question, by means of a few incidental words, such that it were better that he had kept silent.  1

1* Translation by Peter Faulk and Thomas Sundaram, with the collaboration of Carlos José Errázuriz 
M.  The Spanish original, Las raíces sacramentales del derecho canónico, may be found in 
Sacramentalidad de la Iglesia y Sacramentos. IV Simposio Internacional de Teología. Pamplona, Apr 
1983, EUNSA, Pamplona 1983, pgs. 359-385. The Portuguese translation is available in Theologica, 
17 (1983), and the Italian translation in Ius Ecclesiae, 17 (2005).  

Translation note: This work contains the first application to the sphere of Canon Law (more 
precisely, to its center, the sacraments) of the rediscovery, by the Spanish canonist and philosopher of 
law Javier Hervada, (1934-) of the classical conception of right as the object of justice, as presented by 
Aristotle and St. Thomas Aquinas, which is briefly explained in this paper.  For an in-depth exposition 
of Hervada’s doctrine, cf. M. Del Pozzo, L'evoluzione della nozione di diritto nel pensiero canonistico 
di Javier Hervada, a doctoral thesis submitted to the Faculty of Canon Law of the Pontifical University 
of the Holy Cross, EDUSC, Rome 2005. 

To make the author's approach possible in English, the decision was made to render "right" (or 
"rights", to suggest that this concerns a plurality of concrete juridical situations) in place of "derecho", 
understood as that which is just, extending this criterion to the translation of "derecho canónico" as 
"rights in the Church", following the mind of the same author in this work. 



From a historical point of view, one may observe a constant in various anti-juridical 
tendencies: contrary currents opposing the juridical nature of rights in the Church and arising from a 
theological origin, coincided in an attack, more or less overt, upon the sacraments and in a specific way 
upon their efficacy ex opere operato. From the Donatists to the extreme theories of Barth, the distinct 
positions appear to coincide on this fundamental point, even if in a great variety of formulations. If 
someone taught the history of these positions up until that moment, an intimate connection would show 
itself between the efficacy ex opere operato of the Sacraments and the juridical nature of rights in the 
Church. The conclusion “rights are possible in the Church because the Sacraments exist” became easily 
reachable over the course of history. Another thesis that one could further formulate might sound thus: 
“Given that the Sacraments are external signs that cause grace ex opere operato, the Church holds, 
within its most profound interiority, true rights.” 

Is this conclusion still valid today? Do rights have a sacramental foundation? We have before us 
the sort of question that corresponds to what amounts to a certain inversion of terms which a minority 
group of theologians and canonists have introduced in recent times. One could articulate this inversion 
thus: “given that rights have a sacramental foundation, they possess a lesser juridicity; the more 
sacramental a thing is, the less it is juridical.” 

What has occurred such that this so-called inversion of terms could be produced? Is it possible 
that a new understanding of the sacraments or of rights has been discovered? What has happened to the 
anti-juridicists and their opponents, inadvertently, over almost 20 years? Their opponents used to note 
that there is a relationship of direct proportionality between the Sacraments and the juridical character 
of rights, yet the following is now held commonly as a truism: the more a thing has a sacramental 
foundation, the less its juridical character. 

What arouses the greatest suspicion in this case is that, even considering the effective advances 
in sacramental theology, there has been no discovery sufficiently decisive to justify such an inversion 
of terms, so astonishing at first blush. Moreover, what is of even more importance is that no one could 
anticipate such a discovery, given the sufficiently explicit tone of the ecclesiastical Magisterium in 
regard to the Sacraments. Instead, it is no secret that the environment has been impregnated with a 
subtle, but unequivocal, attenuation of the notion of sacramental efficacy ex opere operato. The 
legitimate desire to enliven the practice of the sacraments, rendering them acts full of Christian 
meaning, has been accompanied by a revision, not overtly, but in an indirect and collateral manner, of 
the concept of efficacy ex opere operato. From this perspective, the impression of the inversion of 
terms in dealing with the relationship between the sacraments and rights disappears. The terms have not 
undergone an inversion; rather, we find ourselves at the point of departure itself: the more the efficacy 
of the sacraments ex opere operato is diluted, the more the juridical character of rights is dissolved.   

2

 
See J. Maldonado, Acerca del carácter jurídico del Derecho Canonico, in Revista Española de 
Derecho Canónico, I (1946), pgs. 67ff.; G. Forchielli, La giuridicità del diritto canonico al vaglio 
della dottrina contemporanea, in Studi in onore di Vincenzo del Giudice, II, Milano 1953, pgs. 
471ff.; J.M. Alonso, Juridismo y caridad, in XII Semana Española de Teología, Madrid 1953, pgs. 
470ff.; M. Ferro Couselo, Errores teológicos acerca de la naturaleza jurídica de la Iglesia y de su 
Derecho público, in Semana Española de Teología, Madrid 1955, pgs. 8ff.; J. Salaverri, El derecho 
en el misterio de la Iglesia, in Investigación y elaboración del Derecho Canónico, Barcelona 1956, 
pgs. 1ff.; A. de la Huerga, La Iglesia de la Caridad y la Iglesia del Derecho, in La potestad de la 
Iglesia, Barcelona 1960, pgs. 5ff. 

2 For different positions regarding the relationship between the sacraments and rights  – among them 
those to which I have referred  – the following works can be consulted: A. Vitale, Sacramenti e 



 

1. The Root of the Problem 
 

a) Nevertheless, let us move on from the premises and advance toward the root of the problem. 
It seems clear that when we speak of the Ecclesia Iuris and of the juridical phenomenon in the 

Church, that which poses a problem concerning its existence and its corresponding foundation is not 
the existence of rights in what we might call the confines of the Church: for example, the ownership of 
the places of worship and assembly, or the payment of those who devote all their time to church events, 
or the like.  Not even the most extreme spiritualist theories have cast doubt on the fact that these 3

phenomena have a juridical dimension. What they have placed into question is why these rights would 
be canonical, because it is not altogether obvious – and in this respect, they are not without their 
reasons – on what grounds this juridical phenomenon gives origin to a juridical order independent of 
the State. In the juridical order of the polis, there are natural rights that relate to these matters (the right 
to property, the right of assembly, freedom of religion and others) in virtue of which the Church can 
carry out its activities, and even in their absence, neither the demands of liberty nor the nature of such 
matters would justify a specific juridical order separated from the juridical order of the civitas, namely, 
from what is proper to the lex naturae.  

The true question arises when we observe from whence the origin of rights in the Church as 
rights resides, [derecho canónico como derecho] rights which are distinct from that which is proper to 
the civitas terrena. This origin is none other than the mystery of the Church and the lex gratiae as 
distinct from the lex naturae. The problem arises when we take into account the fact that the juridical 
phenomenon is one of the constituent elements of the Mysterium Ecclesiae, the visible reality which 
contains an internal and invisible supernatural reality; the problem also comes about when we see that 
rights in the Church are a part of the New Law or lex gratiae (distinct from the lex naturae, and 
consequently, giving rise to a juridical order that is not that of the civitas terrena.) This is to say when 
we observe that the faithful are united to the Church by means of a juridical bond, in addition to the 
bonds of grace; or that the hierarchical constitution of the Church is rooted in a ius divinum and leads to 
a ius humanum; or that the reception of grace depends on various acts of human ministers, with regard 
to which we can speak of rights and duties;  or that by means of a penalty one can separate someone 4

from the communio ecclesiastica,  etc. Only one who has not reflected sufficiently upon the inner 5

essence of the lex gratiae can fail to experience, at one time or another, the importance and profundity 
of the question. How is it possible that the lex gratiae, which is the law of an invisible reality whose 

diritto, Roma 1967; P.J. Viladrich, in Corso di diritto canonico, E. Cappellini ed., Cremona 1976, 
pgs. 58 ss.; A. Rouco Varela, E. Corecco, Sacramento e diritto: antinomia nella Chiesa?, Milano 
1971; F. Zanchini di Castiglionchio, La Chiesa come ordinamento sacramentale, Milano 1971; P. 
Wilpert et al., Lex et Sacramentum in Mittelalter, Berlin 1969; D. Llamazares, Derecho Canónico 
Fundamental, León 1980; V. Ramallo, El Derecho y el Misterio de la Iglesia, Roma 1972. 

3 Cf. the observations of P.J. Viladrich in op. cit. pg. 58. 
4  One may see the theme of the right to the sacraments in A. Del Portillo, Laici e fedeli nella Chiesa, 

Roma 1999, pgs. 64ff.; J. Hervada and P. Lombardía, El Derecho del Pueblo de Dios, I, Pamplona 
1970, pgs. 296ff. For the rights of the faithful, cf. P.J. Viladrich, Teoría de los derechos 
fundamentales del fiel, Pamplona 1969; a general overview of current positions on the fundamental 
rights of the faithful can be found in I Diritti Fondamentali del Cristiano nella Società e nella 
Chiesa (ed. E. Corecco, N. Herzog and A. Scola), Atti del IV Congresso Internazionale di Diritto 
Canonico, Fribourg 6-11.X.1980, Milano 1981. 

5 The sense of excommunication can be seen in J. Arias, La pena canónica en la Iglesia primitiva, 
Pamplona 1975. 



center is the Holy Spirit, should contain a juridical phenomenon that is external? By virtue of what 
reason is the external element of the Church the channel and instrument of invisible grace and, while 
being such, why, given that grace has the character of a free gift, do its external channels operate as 
rights, which are owed according to justice? Are not, perhaps, the charisms – gratiae gratis datae – 
adequate channels, if it is the case that God wishes to work in men by means of other men? 
 

b) In order to present the problem more clearly and lay the foundations for its solution, we call 
to mind very briefly some elementary ideas regarding justice and rights, viewed from the perspective 
that is relevant to our purpose.  

Justice is the virtue of giving to each what is theirs, their right, according to the classical Roman 
definition commonly accepted by the canonical tradition and Catholic moral theology: constans et 
perpetua voluntas ius suum cuique tribuendi.   According to this conception of justice, there are two 6

key elements.  The act of justice consists of giving, a verb that here has a generic meaning; “to give” is 
equivalent to, according to the case, to distribute, to bestow, to respect, to restore, etc.  In each case the 
act of the virtue of justice is a human behavior that gives (that is, delivers, distributes, respects, returns) 
a good to a person with regard to whom the thing has the nature of a right.  As the act of justice consists 
in giving to the other the good that is attributed to him, this act is always, by its nature, an external act, 
because it is only through external acts that men communicate and relate; in turn, the object of the act 
of justice, that good which is given, must be, for the same reason, an external thing.  It is true that the 
thing given can be a res incorporalis, but when the thing in itself lacks materiality or corporality, it 
must have it in its manifestations, and only through its manifestations or externalizations can it be a 
right in the Church or have juridical relevance.  

The second fundamental point is what is meant by ius suum, or the rights of each. This 
expression of the formula of justice is very frequently interpreted as the subjective right: justice would 
consist in respecting the subjective right of each person, or the faculty of doing, omitting, or requiring 
something.  Doubtless, this interpretation, whose antecedents are found in Ockham, fails to represent 
the original sense of ius, correctly understood by St. Thomas Aquinas.  The object of justice, or rather, 
the object that the just act gives, is the thing itself – res corporalis vel incorporalis – that is attributed 
to the passive subject of the act of justice through some title.  The thing or good that one gives is the 
right of the titular, in the realist or objective sense understood by the ancients.   This point seems to me 7

important in order to understand what I will say in the following: I am not speaking of subjective 
rights, but of just things, things owed to someone by virtue of a title.  8

Because a thing can be just, that is, because it constitutes a right, it is necessary that, by virtue 
of the title, it is owed. This character of debt is typical and specific of rights, and of that which 
characterizes justice. That which is just is that which is owed, a debt, because it belongs to him to 
whom it is given; in other words, justice gives the good or right to the subject to whom the thing 
belongs.  Hence, it is said that justice consists in giving to each that which is his.  

From this perspective, it is clear that the right presupposes that the subject has a title on the 
thing. This title can be of very diverse kinds – from property to mere temporary usage – however, the 

6 D. 1,1,10. 
7 On the right in a realist sense (ipsa res iusta) cf. ST II-II, Q57A1. Further explanations can be found 

in L. Lachance, Le concept de droit selon Aristote et saint Thomas, 2nd ed., Ottawa-Montreal 1948. 
8 It is not an opportune time to develop these ideas further, and I merely refer to what is stated in my 

book, Introducción crítica al derecho natural, Pamplona, 1981. (English translation:  J. Hervada, 
Critical Introduction to Natural Law, Montréal, 2006). For the original notion of subjective right see 
A. Folgado, Evolución histórica del concepto de derecho subjetivo, San Lorenzo de El Escorial 
1960. 



decisive factor is that there is some kind of title through which the titular has the thing attributed to 
him; the thing constitutes his right, either because it belongs to him, or because it is his right to use it, 
or simply because it is destined for his use. As the titles are very diverse, things can be the right of their 
titular in many ways, and as a consequence of this, there exists a great diversity of rights.  

Rights are, thus, the opposite of a free gift, of a gracious gift. Nevertheless, this does not mean 
that the origin of rights cannot be a free gift. A donation makes the thing given the property of the one 
to whom it is donated; liberality or mercy can be the origin of the attribution of the thing to its titular, 
just as it can be through justice. Moreover, the constitution of rights is not, in itself, an act of justice, 
but an act of dominion; because of this it is said (by, among others, St. Thomas)  that justice always 9

presupposes a first act that is not of justice, but the cause of the relation of justice. As such, and it is 
crucial to our subject to understand this clearly, rights, and the consequent relationship of justice, can 
have as their origin an act of liberality and of mercy. It can happen, for example, that owing to an 
earthquake which has had catastrophic effects, monetary collections and other similar initiatives are 
organized in order to help those injured. It is clear that the goods thus obtained by the charitable 
organizations proceed from motives of mercy and of solidarity. Yet it is no less certain that the 
charitable organizations are depositaries or trusts of goods attributed to the victims, not as property, but 
as the destination of the goods. Therefore, it is just that the goods come to the victims. Such goods are 
not a ius of the charitable organizations. This is a case of rights and distributive justice with regard to 
certain goods, whose attribution has its origin in liberality and mercy; merciful attribution which 
generates, with regard to the one in whose possession they are deposited, an obligation of justice, not 
only in relation to the depositor, but also in relation to the one to whom they are ultimately destined, 
because the donation has given rise to the ius of the latter. 
 

c) This elementary description of justice and of rights indicates to us that the necessary 
condition for the existence of rights and justice is that things are distributed and divided, namely, 
attributed (in themselves, in their use, in their destination, or according to some other aspect) to distinct 
subjects: not attributed in common, but to each one; thus, we speak of the notion of giving each one his 
due. This is something that is evident: if one needs to give to each one his due, if giving to each one his 
rights is a virtue of social relations, it is clear that at the base of society is a plurality of subjects with 
things that are distributed among them. Without distributed things, if that which is basic and 
fundamental would be what is held in common, there would be nothing due to each one nor would it 
make sense to give to each one his own: there would be no reason for there to be either rights or justice. 
 

d) This supposition, of the existence of rights, poses no difficulty in the polis or civil society. 
First of all, by being a person, man takes as his as much as concerns his own being and his ends as 
being a person: he possesses the totality of iura naturalia. Furthermore, the division or distribution of 
goods is a basic law [ley] of civil society, because man is not only a soul but also is a body, and is 
consequently limited by quantity, space and time. Food, for example, has to be necessarily divided up 
for human use and consumption. Even in that which, in itself, is not divided, the division appears by the 
very limits imposed by the finitude of the natural goods: for example, however many hear an orchestra, 
they share their hearing of the music; each one of the listeners hears the full integrity of the music as it 
is played, and in this respect there is no division. But, on the other hand, the acoustic field (and, where 
it may be the case, the concert hall) are limited and, for this reason there must be a system of 
distribution of seats and tickets, at least by applying the rule that prior in tempore potior in iure: the 
allocation by rigorous order of request or of the purchase of tickets. The allocation or division of goods 
is the basic law in social relations. 

9 Summa contra Gentiles, Bk. II, chap. 28. Cf. J. Pieper, Justice, London, 1957. pgs. 25ff. 

https://www.google.com/search?tbo=p&tbm=bks&q=inauthor:%22Josef+Pieper%22


Even with regard to the common good, division appears: a division, as the pursuit of the 
common good depends on the contribution of all, a contribution that juridical justice requires. Each 
citizen has a part, his debt or good that he should bring to the community; and a division with regard to 
the enjoyment of the goods that comprise the common good, a division or distribution regulated by 
distributive justice. Rights (in the realist sense of the term) and justice presuppose division and 
distribution. Thus, they require the exterior character or externality of the things which are the objects 
of division; only what is externally tangible, what can be materialized, is capable of allocation. 

If, from rights, we pass to law, the conclusions are not very different. The juridical nature of the 
law resides in the fact that it generates the duty of legal [in the traditional sense of legal justice already 
mentioned by Aristotle] justice; that is, the law states the position and activity of each as ordered to the 
common good of the polis, in such a way that to respect the position and the activity of others and to 
assume one’s own responsibility is a just act. Division and allocation also appear here. In any case, 
only external conduct can be the object of legal justice, since one can only be just or unjust through 
having the possibility of respecting or of injuring the rights of other citizens or of society. It is clear that 
only the action that goes out of the internal sphere of the subject can constitute the act of handing over 
or of going against the rights of the other.  10

e) Indeed, the existence of rights and of justice present no difficulty in civil society or the 
human community. If we ask ourselves what their fundamental bases might be, the answer presents 
itself immediately: the essential and fundamental bonds of civil society are juridical, their law is rights, 
and the first virtue is justice. Perhaps someone will feel called to qualify this conclusion, recalling that 
the first precept of social morality is love of one’s neighbor and that civil society with justice alone 
would be unsupportable. Certainly, it sounds somewhat unpleasant considered as a skeleton, by itself; 
but what makes the human body able to function and act is the skeleton, without which it would be 
nothing but a formless mass, incapable of life and movement. Such a thing happens with rights in civil 
society, to the point that all the virtues, not excluding love and solidarity, are summarized in the virtue 
called general justice, inasmuch as they are owed in order that human society fulfills its ends and 
develops correctly. 

This is not the case for the Church, in which neither is the basic structure rights, nor is the first 
virtue justice. Let us examine why this is thus. 

The Church is inserted into the economy of salvation, that is, the system of relations between 
God and men, inaugurated by the saving action of Christ. This economy or system of relations between 
God and man receives the name of the New Law, the evangelical Law or lex gratiae, expressions in 
which the term “law” has a theological sense which does not coincide with the juridical sense: law is 
equivalent to the economy or system of relations between God and man, presided over by a principle of 
motion (of supernatural life) and of order. In this sense, the economy of salvation is called the law of 
grace, because the principle of life and of order which governs the relations of man with God, and of 
men amongst themselves, is not a juridical structure, but the grace of the Holy Spirit. See, for example, 
what St. Thomas wrote: “‘Each thing appears to be that which is preponderant in it,’ as the Philosopher 
states. Now that which is preponderant in the law of the New Testament, and whereon all its efficacy is 
based, is the grace of the Holy Spirit, which is given through faith in Christ…Nevertheless, the New 
Law contains certain precepts that dispose us to receive the grace of the Holy Spirit, and pertaining to 
the use of that grace: such things are of secondary importance, so to speak, in the New Law; and the 
faithful need to be instructed concerning them, both by word and writing…”  11

10 I have developed these ideas in Introducción crítica al derecho natural, cit., pgs. 9ff., 44ff., and 
127ff. 

11 ST I-II, Q106A1. 



The situation being thus, how can one not recognize that, if rights belong to the Mystery of the 
Church, they should be part of the lex gratiae, and thus, ought to arise from grace itself? 

And it is here where the problem arises. We have just seen that because there are rights, there 
must also be the division and allocation of goods. However, the good toward which the evangelical law 
tends and, consequently, toward which the Church tends, is God Himself in and through Christ, by 
means of the participation in the Divine Nature through grace,  which makes us capable of penetrating 12

into the life of the Trinity. This good is not divisible; although in varying degrees of intensity, it is 
given completely to all, with neither allocation nor distribution. At the base of the structure of the 
Church is neither division, nor allocation, nor distribution. There is not only the unity of the good, but 
unicity, the one that is given wholly to all.  

On the other hand, at the source and root of the Church (the grace of the Holy Spirit) there are 
no dimensions of quantity, space, and time, nor external things. If all of this does not exist, there is no 
division or allocation, and it seems as though the presupposition of rights does not exist, and, there 
being no rights, there is no possible justice.  
 

2. The Principle of the Solution 
 

Where, then, do rights in the Church, living in hoc saeculo, which develops in human history, 
root themselves? 

It is clear that, because rights and justice exist in the Church (not only within its boundaries) it 
is necessary that the lex gratiae be a law in human history, that the transcendent imprisons itself (if the 
expression may be allowed) in the dimensions of this world, that the spiritual is materialized. This is 
the crux of the matter. If the lex gratiae remains in the transcendence that is proper to it, it would not be 
a law in human history; grace would be tangential to the world without penetrating into it, and there 
would be no state of redeemed nature. It is necessary that grace penetrate the world, in the historical 
dimension of man, grace which is channeled by means of matter, the only form through which the 
dimensions of quantity, space and time operate properly in this world. Indeed, this is as much as we 
mean by what operates by means of the efficacy ex opere operato of the sacraments.  

In the bestowal of grace, as a normalized channel, through the sensible signs that are 
instrumental causes of grace, grace is not materialized, but its channels are materialized. Thus, grace is 
rendered distributable, a good that is distributed by human hands. We already have the principle of 
division or distribution in the central good of the Church. And, therefore, we have the necessary 
assumption for rights and, consequently, for justice.  

Undoubtedly, the sacramental economy of salvation is scandalous to human reason, which 
resists admitting this materialization of grace. This, however, is the touchstone of the Catholic 
sensibility; this is the faith of the Catholic Church, which maintains, against the spiritualist attitudes of 
all the ages, the “Christian materialism” of which Msgr. Josemaría Escrivá spoke.  

13

 

3. Efficacy “Ex Opere Operato” 
 

a) Given that grace is a distributable good capable of allocation by the materialization of its 
channels, we have reached the presupposition of justice and of rights; however, we have sƒtill not 
demonstrated whether rights actually exist. The materialization of the channels of grace by sensible 
signs produces the exteriorization of grace and the possibility of its distribution to men; however, 
because these channels of grace are res iustae (rights or things attributed to men) it is necessary that  
their efficacy must not depend on the merit of the minister, on the one by whose hands grace is 

12 2 Pt 1:4 
13 Cf. J. Escrivá de Balaguer, Conversations with Monsignor Escrivá de Balaguer, Dublin, 1972 (1ª, 

1968),  



distributed by means of the sacraments. There is no doubt that no one has a right to the merits of others. 
When, to obtain something, we resort to, not our own merit, but to the merit of another, it is clear that 
we are not asking for a right but a favor. It is one’s own merit which generates rights; the merit of 
someone other than the recipient implies only a free gift in relation to the recipient.  

Consequently, if the sacraments produced grace ex opere ministri, through the merits of the 
minister (what Aquinas calls the power of excellence) we would have mediators and priests, but there 
would be no rights. The sacraments can be rights– res iustae – if the minister is only the author of the 
external sign, and acts as a mere instrument for carrying out the symbolic act. In other words, the 
sacraments can only be a right if, for their efficacy, they do not count on the merits or the dispositions 
of the minister, of whom it is only asked that he should correctly perform the sign, namely, that he 
should act as a real producer of the symbol, according to what the Church requires: matter, form and 
intention faciendi quod facit Ecclesia. Indeed, as St. Thomas said, Christ could have communicated to 
the ministers the power of excellence, but he did not do this; the minister is asked only to make the sign 
correctly.  

14

 

b) The sacraments cannot be based upon the merits of the subject either. Logically they could 
not in the sacraments for the dead, because they confer the grace that is the principle of merit.  Nor can 15

the sacraments for the living, because merit  – by its very nature  – augments grace per se, without need 
of the sacraments, merit being the right to receive the growth of grace;  further, if the sacraments were 16

founded on merit, one would have to merit their administration, and hence the minister would have to 
judge internal realities, which would be impossible. On the part of the subject, it is sufficient that they 
should be rite dispositus, adequately disposed, a disposition which the minister judges according to 
what is externally perceptible.  
 

c) The efficacy of the sacraments is founded on the merits of Christ and therefore is objective, 
ex opere operato, assuming the validity of the sign and the adequate disposition of the subject. To say 
ex opere operato is equivalent to saying ex meritis Christi:  superabundant merits preexistent to the 17

sacrament, a title perfecte de condigno, which is to say, in strict and perfect justice, which confer an 
infallible efficacy to the action of Christ. Since the sacrament is an action of Christ, of which action the 
minister is an instrument, its efficacy is infallible. There is nothing magical about the sacrament; it is a 
lack of comprehension of its inner nature – actions of Christ – as well as a devaluation of the merits of 
Christ when the ineffable action of the sacraments is labeled as magic. 

By their efficacy ex opere operato, the sacraments are only actions of the minister 
instrumentally; they are not based on his merit and, therefore, the minister is only a dispenser of these 
salvific mysteries. 

Hence, if the minister is a simple dispenser, the sacrament can be a right of the faithful. 
 

4. The Sacrament as a Right 
 

We are now at the core of the issue itself. In the lex gratiae there will be a juridical dimension 
of rights if the channels of grace, the sacraments, are a right of the faithful or, in the case of baptism, of 
man; thus, grace – through its channels – becomes a good administrable in justice. Grace has become a 
right. Let it be properly understood that I am not speaking of a subjective right – the facultas recipiendi 
sacramentum, or the moral faculty concerning the sacraments – but of right [derecho] in the realist 
sense: res iusta, that is, the thing which is attributed to a subject by means of a title, because of which it 

14 ST III, Q64A1, 4-5. 
15 Cf. ST I-II, q. 114, A2, 5. 
16 ST I-II, Q114A8. 
17 ST III, Q62A5. 



is just to give that specific thing and it is unjust to deny it. Is the sacrament a good attributable to the 
subject by a title, by virtue of which its administration is a just act? Is the sacrament a res iusta?  

It is clear that the sacrament cannot be separated from grace; to ask if the sacrament is a res 
iusta or a right, is equivalent to asking if grace (not insofar as it proceeds from Christ, but insofar as it 
depends on the minister) is a right or not. To speak of the sacrament as a right is to speak of grace as 
such. After all, the sacrament is a simple channel of grace and this channel will be a right if grace is a 
right. 
 

a) The answer that, at first glance, arises from the question of whether the sacrament – grace – 
is a right, turns out to be negative. We have already seen the reason for this earlier. When we resort to 
the merit of another there is no right, but favor, grace. And grace is called thus because it is not a right, 
but a free gift based upon the merits of Christ.  We have already stated that the efficacy ex opere 18

operato of the sacrament is not based on the merit of the subject, but on the merits of Christ. 
However, in this negative response, apart from theological considerations at its foundation, 

there lies an error of perspective. To speak of rights before God, as theologians have done in speaking 
of the merit de condigno of the just, is to use the word rights in an analogous sense.  To ask if the 19

sacrament – or grace – is a right in the strict sense, such as we have posed the question, means only to 
ask oneself whether it is a right before the minister. 

Indeed, that there is such a right depends on two things: first, that the sacraments are already 
attributed, by the will of Christ, to the faithful (or to man in the case of baptism); and second, that this 
attribution supposes that the minister has been constituted as such pro hominibus, pro fidelibus.  In 
other words, it is a consideration of the fact that the minister is only a depositary and that the sacrament 
has been attributed, constituted for the faithful or, where appropriate, for man.  If these two conditions 
are verified, the sacrament is a res iusta with regard to the recipient and, therefore, it is just to 
administer it and unjust to deny its administration.  All of this, of course, is based upon the subject 
being rite dispositus; for whoever is not adequately disposed, the sacrament is not a right; this point is 
implicit in what I have said and I will not dwell upon it further. 

The sacramental economy (if I am not mistaken) is based precisely on the two premises 
mentioned. In effect, the minister is constituted pro hominibus, pro fidelibus, as stated in Heb 5:1: 
“Every high priest ex hominibus assumptus pro hominibus constituitur.”  Both aspects (ex hominibus 
and pro hominibus) are important.  The ministers, in being taken ex hominibus, are, as men and as 
faithful, equal to the subjects receiving the sacraments.  There is, thus, that equality upon which the 
relationship of justice can be established.  No less important is the pro hominibus.  Certainly one must 
not lose sight of the fact that the ministers are not agents or representatives of the faithful, but of Christ. 
Consequently, this pro hominibus cannot be understood in the sense of subordination of the ministers 
to the faithful or to men; on the contrary, with regard to the faithful – to men – they are hierarchy, the 
hierarchical order.  However, this is not an obstacle for constituting their ministry as a right of the 
faithful or of man.  It is sufficient to say that this hierarchical action (in Persona Christi Capitis in the 
Eucharistic Sacrifice, ministerial in the other sacraments) has been instituted in the function of the 
faithful or of men and the hierarchical order is its depositary and administrator pro utilitate of the 
subject.  The quid of the question resides in ascertaining whether Christ emptied himself in such a way 

18 Cf. Rom 11:6: “But if by grace, it is no longer because of works; otherwise grace would no longer 
be grace.” St. Paul refers to the free choice of the rest of Israel, but his words are applicable to grace, 
which is so named inasmuch as, in relationship with God and with Christ, it is not justice but a free 
donation. 

19 See, for example, ST I-II Q114A1, in which he speaks of "a certain proportion" and denies that 
between God and man there is an equality that necessitates the right properly speaking. 



that he was constituted as a servant of men,  through being Head, King and Lord.  In other words, if 20

his mercy and love for men reached such a degree  – in finem dilexit eos   – that he gave himself pro 21

hominibus and placed his divinity and his humanity at the service of man.  I think that it is fitting to 
apply here the words of John 3:16: “God so loved the world that he gave his only Son, that whoever 
believes in him should not perish but have eternal life.” The stumbling block to the Jews and the folly 
of the Gentiles  arrived at this extreme?  Yes, evidently.  Non veni ministrari sed ministrare.   In 22 23

giving Himself, Christ gives his ministers to men, because the character that imprints the sacrament of 
Orders is nothing other than a participation in the Priesthood of Christ.   Herein, in my judgement, lies 24

the key point: the ministerial ordo, being a hierarchy because it is the institutional continuation of the 
One who is Head of the Church,  is the servant of men in such a radical and actual manner, that its 25

ministerial action is a right of the faithful and of men: pro utilitate hominem constituitur.  Here one can 
apply Lk. 12:41-43: “Then Peter said, “Lord, is this parable meant for us or for everyone?”  And the 
Lord replied, “Who, then, is the faithful and prudent steward whom the master will put in charge of his 
servants to distribute the food allowance at the proper time?  Blessed is that servant whom his master 
on arrival finds doing so.” The ministerial ordo has been constituted as the administrator of the paternal 
household, of the goods of the family of God, being the faithful sons, domestici Dei, whom the 
administrator must give the suitable ration at the appropriate time: the ration of the goods of the father 
of the family, destined for the feeding and development of the children, to whose utility these goods are 
attributed.  
 

b) This is closely related with the first of the conditions enunciated: the sacraments are 
attributed, by the will of Christ, to men.  At this point, one must arrive at the substance of the matter. 
Without a doubt, the sacraments have been instituted for men; however, one must try to verify whether 
this institution in favor of men supposes a title to be recognized by the minister.  

Elsewhere, speaking of rights in general, I have already stated that the art of the jurist is 
summed up in verifying the title and the measure of the right, because the right exists where there is a 
title.   Hence: what (before the minister) could this title to the sacrament, or in other words to grace, 26

be?  
It is clear that there is no other title than the merits of Christ. Thus, again, it seems that there are 

no rights. And, in effect, there will be no rights for as long as man is not one with Christ; but if man is 
one with Christ  – that is, if man and Christ communicate amongst each other in the order of being  – 
then the man will have, with regard to the minister, the title of the merits of Christ.  It is true that, in 
principle and with regard to God, neither the sacrament nor the grace will ever be justice, but mercy; 
however, this is not the question.  Does man have, from the beginning – that is, since Christ ascended 

20 “Do nothing out of selfishness or out of vainglory; rather, humbly regard others as more important 
than yourselves, each looking out not for his own interests, but [also] everyone for those of others. 
Have among yourselves the same attitude that is also yours in Christ Jesus, Who, though he was in 
the form of God, did not regard equality with God something to be grasped. Rather, he emptied 
himself, taking the form of a slave, coming in human likeness; and found human in appearance, he 
humbled himself, becoming obedient to death, even death on a cross.” Phil. 2:3-8. 

21 Jn 13:1 
22 1 Cor 1:23 
23 Mk 10:45 
24 ST III Q63A3. 
25 Cf. Ecumenical Council Vatican II, const. Lumen gentium, n. 21; decr. Christus Dominus, n. 2 ; 

decr. Presbyterorum ordinis, n. 2. 
26 Introducción crítica al derecho natural..., cit., pgs. 37ss. 



into Heaven, after his Passion and Resurrection, and after His having sent the Holy Spirit – a title on 
the sacraments, since the merits of Christ have been gifted to him and he needs only to open himself to 
the gift by receiving them?  One ought to be aware, of course, that this delivery is only possible while 
man is one with Christ, because the merits are and continue to be those of Christ. 

We see that such occurs with the sacraments, with exceptions made, for different reasons, for 
Baptism and Holy Orders (namely, we are speaking of Confirmation, the Eucharist, Penance, Marriage 
and Anointing of the Sick.)  The member of the faithful, by virtue of the baptismal character, is a 
member of the Body of Christ, and by grace is a child of God,  as an Ipse Christus.   This is the key, 27 28

to be Ipse Christus by being a member of His Body.  For example, for whoever is Ipse Christus, the 
Sacrifice of the Mass and the Body and the Blood of Christ (truly, really and substantially present 
under the species of bread and wine) are not something of another, but one’s own.  How, before the 
minister, can the Body and Blood of Christ not constitute something that is one’s own, a ius suum of 
the faithful, if the member of the faithful is Christ, a member of the Body of Christ?   The same can be 29

said of the Holy Spirit with regard to the Sacrament of Confirmation, or of participation in the love of 
Christ for His Church in the Sacrament of Matrimony, or of participation in the suffering and death of 
Christ in the Anointing of the Sick.  For the child of God (always through the most free and gracious 
gift of God) the participation in the Divine Nature through grace and the reception of the Holy Spirit 
are his things, things attributed to him, just things, in a definitive way, with respect to the minister 
constituted pro hominibus. 

In relation to that which we are saying, it is necessary to distinguish mercy in the gift and 
justice in the minister.  If someone receives a letter from either an acquaintance or from a stranger 
asking for food because they find themselves in a situation of need, the action of giving this food is, 
without a doubt, an act of mercy.  Nevertheless, once the package of food is placed in the mail, the 
delivery of that package to the recipient is a matter of justice and the recipient may claim from the mail, 
as a right – it is, in fact, just so – the delivery of the package.  Would it be permissible for the postman 
or the Post Office to refuse the package to the recipient, claiming that its sending is an act of mercy of 
the sender?  What is decisive is that the act of mercy is an act of donation.  A person can adopt an 
abandoned orphan in two ways.  Simply welcoming the child into one’s house without any kind of 
bond (which jurists tell us is dangerous) or adopting the child, in which case a right is born; mercy – 
more elevated in the second case – has given place to right.  In fact, the ius adoptionis is that which is 
proper to the Christian, who is made an adoptive child of God and coheir with Christ. 

I think that the tradidit semetipsum pro me  or the qui pro vobis et pro multis effundetur  has 30 31

this sense of a gift already irrevocably given to men, deposited in the Church for its administration.  In 
Christ the gift is mercy, but in the Church and in the minister it is justice, because they are intermediate 
holders of what, by the Cross, Christ has delivered to men.  In this way, it seems to me, the sacramental 
economy ought to be interpreted; namely, as the supreme mercy that has been irrevocably given as a 
gift to men, and it only remains that man should open himself to the gift and that the minister should be 
a faithful steward.   The gifts and the vocation of God are irrevocable.   This is the sense (along with 32 33

27 Cf. Jn 1:12 and Rm 8:14-17. 
28 Cf. Gal 2:19-20. See Juan de Torquemada, Summa de Ecclesia, I, cap. 55 and 56. 
29 As we read in Rom. 8:16-17: “The Spirit itself bears witness with our spirit that we are children of 

God, and if children, then heirs, heirs of God and joint heirs with Christ, if only we suffer with him 
so that we may also be glorified with him.” Cf. Gal 4:6-7. 

30 Gal 2:20. Cf. Rom 4:24-25; 8:32; Gal 1:4; Tit 2:14. 
31 Cf. Lk 22:20; Mt 26:28 and Mk 14:24. 
32 1 Cor 4:1-2. 



what has been previously indicated) of the ex opere operato, efficacy that is measured by what the 
merits of Christ require, inasmuch as Christ lives in the member of the faithful.  All this should be said 
without forgetting that, the member of the faithful being a child of God, the good of grace and of 
participation in Christ is a proportioned good, adjusted to their condition.  In my opinion, what St. 
Thomas says with regard to the merit de condigno of man on eternal life is applicable here, both by 
analogy and similarity: the meritorious work, in proceeding from the grace of the Holy Spirit, merits de 
condigno eternal life, because the merit is measured by the power of the Holy Spirit acting in the 
faithful.  It is also measured by means of the dignity of grace, through which man is made an adoptive 
child of God, to whom the inheritance is due with the same right of adoption.  The member of the 34

faithful, being a child of God, has the right to the goods of the paternal household with regard to those 
who exercise its administration: those goods are the sacraments together with the Word of God. 

c) All that I have said, nevertheless, does not seem applicable to Penance. How can that which 
is the forgiveness of sins be justice? Is there not mercy here on the part of the Church? On the other 
hand, Christ does not live in the sinner as such, who is separate from Him. 

I sincerely think that there is mercy here on the part of the Church, but there is also justice. How 
can forgiveness be justice on the part of the minister? Let us return to the previous point: there will be 
justice if forgiveness is offered irrevocably in anticipation, and only its application to the repentant 
sinner is required. If forgiveness were totally to be conceded through an act of mercy with respect to 
the actual sacrament, if the forgiveness was not previously offered, there would be no possibility of 
speaking of res iusta, nor would there be efficacy ex opere operato.  But this is not the case with the 
Sacrament of Penance, and this is why it is a sacrament.  Every sin, original and actual, is already 
expiated and possesses in advance the offer of forgiveness by means of the infinite merits of the 
Passion and Death of Christ, which abundantly satisfies for all past, present and future sins.   The 35

Father’s heart is already disposed to forgive the prodigal son and awaits only that he should return to 
the Father’s house.  To speak more precisely, every sin has been redeemed and expiated by Christ, so 
that it is only necessary to apply the merits of Christ to the sinner.  To put it in juridical terms (and for 
merely explanatory purposes) the repentant sinner has, with regard to the minister, a kind of ius ad rem 
concerning forgiveness, by virtue of the merits of Christ that are destined to them; given this divinely 
established economy, the absolving act of the minister is not only mercy, it is also justice.  That which 
demands or requires the act of forgiveness is certainly not the repentance of the sinner, but the Passion 
of Christ, the Blood of Christ poured out for the sinner; yet as Christ suffered His Passion for the 
sinner, His salvific fruits are destined to the sinner – they are attributed to him as their destination – and 
the sinner can claim forgiveness in the Passion of Christ; further, the sinner, though separated from 
Christ by the loss of grace, continues to be his member and belongs to the paternal house, the doors of 
which remain open during life, since it is only death that definitively closes them.  For this reason the 
Sacrament of Penance works ex opere operato.  There is no greater mercy. 
 

e) I have previously stated that I was not referring, as I had just explained, to the sacraments of 
Baptism and Holy Orders.  Both sacraments deserve particular attention and I will address them in the 
next section. However, first allow me to say a few words on what bears upon the possible sorts of 

33 Rom 11:28. 
34 ST I-II Q114A3. 
35 “For Christ did not enter into a sanctuary made by hands, a copy of the true one, but heaven itself, 

that he might now appear before God on our behalf. Not that he might offer himself repeatedly, as 
the high priest enters each year into the sanctuary with blood that is not his own; if that were so, he 
would have had to suffer repeatedly from the foundation of the world. But now once for all he has 
appeared at the end of the ages to take away sin by his sacrifice.” Heb. 9:24-26 



rights of man and of the faithful, respectively.  
I will make only a few remarks with respect to Baptism, because what can be said is only a 

variation on the above explanations about the other sacraments.  Since it is Christ Who is the new 
Adam, all mankind is one with Christ in the unity of nature and, although this community of nature is 
not salvific by itself, it contains the call to salvation, and every man has, attributed to him, the 
redemptive efficacy of the Sacrifice of Christ; that redemptive efficacy is destined to him.  The Church 
has also been sent to every man to preach the Word of God and to baptize.   For both these aspects (the 36

destination of the merits of Christ to him for his salvation, as well as the mission of the Church to save 
him) baptism is, with regard to man, a just thing, ius suum for the Church.  How else could St. John 
write in the prologue of his Gospel that Christ gave to those who believe in His Name the power to 
become children of God?   37

There are very few words to say with regard to the sacrament of Holy Orders, because, in this 
case, one cannot speak of a right, due to its not principally belonging to the ambit of personal 
sanctification but to the service of others, and due to its presupposing the reception of a divine and also 
hierarchical call: “You did not choose me, but I have chosen you.”  In being a free and gratuitous 38

election it does not conform to any right of the faithful, neither for men nor women; thus, it is totally 
erroneous to speak in this regard of unjust discrimination against women, due to the fact that in this 
specific issue they are equal to men: neither one nor the other has a right to sacred ordination. The mere 
difference of ontological capacity, without the right (that is, that which exists in this regard between 
men and women), does not generate an injustice, but that distinction of fact upon which distributive 
justice is founded.  In other words, it does not seem accurate to say that in the Church, man and woman 
are equal in rights with the exception of matters relating to the sacrament of Holy Orders, because with 
regard to this sacrament all are equal in the right: no one possesses it. 
 

5. The Rights of the Church and the Sacraments of Holy Orders and Baptism 
 

By contrast, in that which regards the juridical structure of the Church, Baptism and Holy 
Orders merit more than a few words, because of their capital importance.  However, since our time is 
short, I will attempt to synthesize as much as possible.  

The transcendence that Baptism and Holy Orders have for the rights of the Church stems from 
the fact that both sacraments are sources of the structure of the Church as an external, juridically 
ordered society.  All sacraments, as we have seen, contribute to the existence of rights.  However, all of 
them depend on Baptism, which is the door to the others, and upon Holy Orders, which is the 
sacrament of the ecclesiastical hierarchy.  Because of Baptism there are members of the People of God, 
called to the sacramental life; and because of Holy Orders, the People of God is hierarchically 
organized. 
 

a) The pilgrim Church is not simply a human community; it is (in one unique and complex 
reality) the Body of Christ, immersed in human history: Christ seated at the right hand of the Father, 

36 Cf. Mt 28:19; Mk 16:15-16; Ecumenical Council Vatican II, const. Lumen gentium, n. 13, 16 and 
17; decr. Ad gentes, n. 1. See P. Lombardía, Infieles, in Escritos de Derecho Canónico, II, Pamplona 
1973, pp. 33ss.; Idem. Estatuto jurídico del catecúmeno según los textos del Concilio Vaticano II, 
ibid., II, pp. 205ss.; Idem. La persona en el ordenamiento canonico, ibid., III, Pamplona 1974, pp. 
57ss. 

37 “But to those who did accept him he gave power to become children of God, to those who believe in 
his name, who were born not by natural generation nor by human choice nor by a man’s decision but 
of God.” Jn. 1:12-13. 

38 Jn 15:16; Heb 5:4. 



and His wayfaring members; men on their earthly journey, and the Holy Spirit giving them life.  It is, 
simultaneously, human nature and grace, human factors and divine factors which constitute the one 
Church or People of God.  Consequently, the condition of being a child of God, the root of belonging to 
the Church, requires an ontological enrichment, a real enrichment,  yet unknowable by the senses, 
which are the threshold of our knowledge.  Being a true sacrament, baptism produces the regeneration 
of man – the new creature – and it is its external sign, through which we know with certainty who is a 
member of the Church.  Being the external sign of spiritual regeneration, it externalizes the effects that 
it causes, making those effects capable of being active in the juridical sphere.  At the same time, 
however, it is the cause of the condition of being a member of the faithful, which entails a juridical 
condition: the complex of the rights and obligations that emanate from the fact itself of being a member 
of the faithful, or put otherwise, fundamental rights and obligations. 

The condition of the faithful is rooted in the baptismal character, which is like the form of the 
new creature  and his principle of action.   The baptismal character thus acts in the supernatural order 39 40

as nature does in the natural realm: it is the principle of action of the new creature and, thus, the 
foundation and title of the fundamental rights and obligations, rights and obligations which are prior to 
positive law, because they emanate from the baptismal character.  Thus, that which juridically 
characterizes the condition of the faithful has a clear sacramental root.  And as the sacramental 
character is a certain spiritual power which is ordered to Divine worship  – active and passive power  41

– it is ordered to the sacraments and, in a particular fashion, to the Eucharistic Sacrifice, the center and 
culmination of the Christian life.  Hence it is possible to see, from another perspective, the right of the 
faithful to the sacraments.  The baptismal character is, in the words of Aquinas, the character or seal of 
Christ, to whose priesthood the faithful are configured according to the sacramental characters, which 
are nothing other than certain ways of participation in the priesthood of Christ derived from Christ 
Himself.   Therefore, the sacraments are adequated to the condition of the faithful, things which are 42

just in relation to the baptismal character, which is a passive potency in regard to them. 
 

b) That twofold function which the Sacrament of Baptism performs, in relation to the members 
of the Body of Christ that is the Church, the Sacrament of Holy Orders does in relation to the 
hierarchical constitution of the Church. 

The hierarchical constitution presupposes some faithful that participate in the priesthood and in 
the ministry of Christ in a determinate form, distinct from the common priesthood of the faithful: those 
called to the hierarchical priesthood and ministry.   The hierarchical ordo performs some functions 43

that are specific to the capital status of Christ (in a particular fashion, the function of acting in Persona 
Christi Capitis in the Sacrament of the Eucharist) which suppose a peculiar participation in the 
priesthood and in the ministry of Christ.  In other words, the ordo requires that those people who 
constitute it have a specific “Christ-conformity.”  The sigillum animae, the permanent 
“Christ-conformity” proper to Orders, is as unattainable to human knowledge as the baptismal 
character, but is externalized in having as its cause a sensible sign of the effect produced.  With this is 
made possible the hierarchical ordo-faithful relation, and it makes the rest of the sacramental economy 
possible. 

39 ST III, Q69A10. 
40 ST III, Q63A2 ad 4. 
41 ST III, Q63A2. 
42 ST III, Q63A3, A5. 
43 It is common knowledge that the bishops and priests participate in the priesthood and hierarchical 

ministry, but that deacons participate only in the ministry; cf. Ecumenical Council Vatican II, const. 
Lumen gentium, n. 29. 



The character that Holy Orders imprints is an active potency in relation to the Divine worship, 
whose center is the Eucharist; for this reason, the priesthood is fundamentally constituted by the power 
of consecrating and the ministry is, in its central core, the Eucharistic ministry.  From this character  – 
that is, the principle of action  – are derived the rights and functions proper to the hierarchical ordo, 
which all have a sacramental foundation.  

On another occasion  I have already said that when dealing with rights and obligations (one 44

can say the same of the functions) one should, by all accounts, not confuse the foundation with the title. 
In this sense, one can say that all of the functions of the hierarchical ordo have a sacramental 
foundation, even if not all have the Sacrament of Holy Orders as their title.  Thus, for example, the 
episcopal function of preaching and of being a minister of the Sacrament of Holy Orders has a 
sacramental title; rather, one has the function of governing a given diocese by title of the canonical 
mission, and by the foundation of the Sacrament of the Episcopate. The importance of the fact that the 
functions of the hierarchical ordo have a sacramental foundation implies that the Sacrament and the 
canonical mission are two distinct ways of attributing functions, however, both routes convey what is 
radically one: the participation in the mission of Christ, the Head of the Church, which requires the 
peculiar “Christ-conformity” of the Sacrament of Holy Orders. 
 

6. Radical Sacramentality and Rights 
 

a) Having seen, in a quick overview, the relationship between the sacraments and rights, it 
seems opportune, as a final point, to consider the relationship between that which we can call the 
“radical sacramentality” of the Church and of rights. At various times, at least two, the constitution 
Lumen Gentium of the Second Vatican Council refers to the Church as a sacrament: in n. 1, having 
scarcely begun the description of the mystery of the Church, it says of the Church that it “is in Christ 
like a sacrament or as a sign and instrument both of a very closely knit union with God and of the unity 
of the whole human race.” In n. 9, it refers to the Church as that which is “for each and all…the visible 
sacrament of this saving unity.” Undoubtedly, the use of the term sacrament is analogous with respect 
to the seven sacraments of the New Law; however, I believe that it is necessary to speak of a radical 
sacramentality of the Church of which the seven sacraments are distinct manifestations.  

One of my childhood memories is of some drawings (different in their form, but nonetheless, 
substantially identical in their symbolism) from catechisms and from books of religion; speaking of the 
various sacraments and representing them as being one wellspring with seven streams. The wellspring 
was not represented in the same way in every case, but the idea was the same: the seven sacraments are 
like seven streams whose water flowed from the same source, which is the Church.  Here one can 
therefore pose the question: Is the Church comparable to a radical sacrament or, if one prefers, are the 
sacraments manifestations of the Church, which is itself, and radically, the sign and instrument of grace 
and of salvation?  

I am aware that this is not exactly the sense that Vatican II has given to the term sacrament as 
applied to the Church, but nevertheless, it seems to me that this does not invalidate the question.  

For my part, and always admitting the possibility of a better opinion, I think that the answer to 
the question posed ought to be affirmative. The sacraments are actions of Christ, but they are also 
salvific actions of the Church, constituted as the sign and instrument of salvation. To affirm this, I base 
my opinion on the definition of the sacramental character which St. Thomas gives. Without attributing 
my own ideas to Aquinas (nothing could be further from my intention) I think that the baptized and the 
ordained, each according to his own condition, are the sign and instrument of Christ as members of His 
Body, in which they have their mission conferred upon them by the respective sacraments. Or, in 

44 Cf. Introducción crítica al derecho natural..., cit., p. 38. 



another way, the Body of Christ immersed in human history is, ministerially and instrumentally, Christ 
Himself, who continues to live in and through the members of His Body, in the life of this era, in order 
to bring men the Word and the efficacious gestures of salvation.  

I have taken up the description of the sacramental character as an active or passive potency in 
the order of Divine worship, namely, in the order of the sacraments. My interest now is to emphasize 
the aspect of active potency. All those who are constituted in the hierarchical ordo are instrumental 
causes of the sacraments, and are thus in virtue of the active potency that they possess. However, this 
active power cannot be understood as something that is isolated from the Church, because the ordo, 
beyond constituting an organic unit, is a function of the Body of Christ, in which there is a diversity of 
ministries and gifts. There is, indeed, a variety; however, this is so insofar as the members are one 
Body.  In the same way in which whoever sees, sees through the eyes, hears through the ears, writes 
with the hand or walks with his feet, and it is not done primarily by his eyes, his hearing, his hand or 
his foot, but rather primarily by the human being and by means of these, so also it happens for the Body 
of Christ, the Church, the instrument of salvation which works through its members.  If we say that 
when the priest baptizes, He who baptizes is Christ, no less can it be said that (it seems to me) that it is 
the Church who baptizes.  The minister acts as an organ of the Church.  The power to administer the 
sacraments is the power to be an instrument of Christ, a participation in his priesthood and ministry; 
instrumental power, which one possesses insofar as he is a member of the Body of Christ that is the 
Church.  Nevertheless, the minister truly has this instrumental power and, inasmuch as the minister is 
an organ of the Church, the Church has it.  It seems to me that it is no exaggeration to claim that the 
seven sacraments are the seven efficacious signs through which the Body of Christ, which is the 
Church, saves men, as being an instrumental channel of the action of Christ the Head.  The sacraments 
are, at the same time and inseparably, actions of Christ and of the Church.  Just as the power of a 
member of the human body is the power of the person, the active potency to administer the sacraments 
is the power of the Church and of Christ the Head.  As it is Christ Who saves, so also who saves is the 
Church, the ultimate subject of attribution of salvific instrumentality.   45

The Body of Christ appears to us as the unitary instrument, with seven saving actions, through 
which the capital grace of Christ is communicated, by means of His Body, to men.  The seven 
sacraments are seven streams from the one wellspring, that is, the Church, insofar as it is the instrument 
of the capital grace of Christ.  The visible element of the Church is the sign and instrument of salvation. 
It is the sign, because of its function of making present and manifesting the internal element: the visible 

45 What might one say about the sacramental action of heretical ministers, schismatics and the 
excommunicated? In my view, we must start from the basis that the sacraments, as instituted by 
Christ and administered by the Church, belong only to the one Church of Christ which is the 
Catholic Church. A schismatic church (for example) is, insofar as it is schismatic, not of Christ; only 
the One Church, which is the Catholic Church, is of Christ. If authentic bishops, true priests and true 
Christians remain in a schismatic Church or in a heretical community (by their having the 
sacramental character) it is insofar as they have a true participation in the Catholic Church, albeit in 
an irregular manner. Their sacramental instrumentality (the capacity for valid sacramental actions) 
cannot be understood as detached from the Catholic Church, because Christ does not act unless it is 
through the Church founded by him. And there is no other Church founded by Christ (His only 
Spouse, the only Church) than the Catholic Church. The schismatic Churches or the heretical 
communities, in what they have that is schismatic or heretical, are not of Christ, nor can it be said 
that Christ is acting through them. The fruits of salvation, including the validity and, when given, 
the fruitfulness of the sacraments, that in these Churches or communities may occur, are the fruit of 
that which remains in them of the One Church of Christ that is the Catholic Church. 



Church is objectively the People and the institution through which Christ remains present and continues 
to manifest Himself to men.  It is an instrument because Christ acts (in different ways according to the 
different types of actions) by means of the Church, particularly through the sacraments. 

I mean to say that the significance and the causality of the sacraments are not isolated from the 
manifesting and sanctifying function of the Church, but rather, they are a mode of it: the sacraments are 
the seven ways through which the Church (by the institution of Christ) operates and realizes itself in its 
fullness as a sign and instrument of salvation, carrying out, in virtue of a visible means, the action of 
Christ the Head.  In this sense, I believe that one can speak of a radical sacramentality of the Church.  

From this point of view important aspects of the visible Church are (according to my 
understanding) illuminated.  The Church has the radical condition of being a mystery, through which it 
was instituted as a manifestation and instrument of the salvific action of Christ, who acts through it, 
according to distinct modes.  All of the external and social manifestations of the lex gratiae participate 
in this character of mystery in different ways: sacraments, charisms, and juridical structure, although 
the sacraments are the principal expression.  Thus, one can explain why there are sacraments that, in 
the same action and at the same time, have ontological and juridical effects, as occurs with Baptism and 
Holy Orders.  One can explain as well how it is possible that the powers and functions of the offices of 
the ordo have two distinct modes of transmission: the sacrament and the canonical mission.  Both 
factors come together to form (each according to their proper nature) the hierarchical offices that, being 
a participation in the function and powers of Christ the Head, have the nature of mystery.  Both the 
Sacrament and the canonical mission (differently according to their natures) participate in the character 
of the actions that are proper to the Mysterium Ecclesiae, because both transmit ways of participation in 
the ministry and in the power of Christ the Head.  The canonical mission is not limited to removing 
impediments in order to leave free expression to powers received through the sacrament, because the 
canonical mission equally participates in the mysterious character of the Church, of which the 
sacraments and rights are factors, although in diverse ways. 

It seems to me that one may see the mysterious character of sacraments, rights, and charisms 
with greater clarity in the office of the Successor of Peter. As the office of the Visible Head of the 
Church, of the Vicar of Christ, the Papal office is of a mysterious nature; indeed, in its configuration 
there is a sacrament – that of the episcopacy - an act of juridical nature  – the provision by election and 
the consequent acceptance  – together with a charism: infallibility.  This case is very significant for the 
mysterious character of the juridical act; one cannot say, in fact, that such an office is contained at root 
in the sacrament of episcopal Orders, since this would mean that any bishop is, radically, a successor of 
St. Peter, which is clearly false. The office of the Pope (in that which exceeds that of a bishop) does not 
exist through a sacramental provenance, but through the juridical lineage of succession in the Roman 
See; therefore, one cannot say that this office is conferred fundamentally through the sacrament of the 
episcopacy. The specifically Papal mysterious element (not that which is generally episcopal) comes 
about through a juridical mode, which demonstrates the mysterious character of rights, rooted thus in 
the lex gratiae, which makes up part of their fundamental nucleus. 

This also explains another characteristic feature of the hierarchical ordo.  I have already stated 
on another occasion  that the hierarchical ordo is not simply a series personarum, but an organic 46

institution which proceeds from the institutionalization, in the Church, of the mission of Christ: the 
institution inherits the Person of Christ.  That being said, every organic institution is, by its nature, 
juridical, so that the Sacrament of Holy Orders has a necessary juridical dimension.  The sacrament is 
necessary because this institutionalization requires from people a peculiar “Christ-conformity”; but at 
the same time, it is a juridical act of aggregation into the ordo.  Here, one can observe how that which 

46 J. Hervada and P. Lombardía, El Derecho del Pueblo de Dios, I, Pamplona 1973, pp. 330ss. 



is sacramental is intimately united to the juridical, an intimate union that is observed equally in baptism 
and in a particular way in marriage, in which the juridical bond is the res et sacramentum.  

This intimate union between rights and the sacrament can only be explained if both are 
manifestations of the radical mysterious nature of the Church. 
 

b) To my judgement, this radical sacramentality has a capital importance for understanding the 
social nature of the Church and the function of rights, and the ecclesiastical law.  In regard to this, one 
may note two things:  

First, the core of the juridical structure of the Church (rights, law, juridical relations) belongs to 
the lex gratiae, because it is the fruit of the materialization of the channels of the grace of the Holy 
Spirit, in which the lex gratiae consists. Certainly, rights and the law of the Church belong to that 
which disposes to grace and for its use – according to the distinction of St. Thomas mentioned at the 
beginning – however, the juridical structure is rooted in that which is primary in the lex gratiae.  The 
Church, being Ecclesia Spiritus, is truly the Ecclesia Iuris; and it is thus, not as two separable aspects, 
but in a mystical unity in which the Ecclesia Iuris is nothing other than a form of manifestation, in 
human history, of the Ecclesia Spiritus. 

Secondly, that which unites all the faithful in communion is the Person of Christ, and that to 
which all the action of the Church is directed, both as a hierarchical institution and as the personal 
action of the faithful, is to lead all men (and for men to help each other in a mutual manner to direct 
themselves) to Christ: the common end of the Church is the totality of conditions that lead towards, and 
favor, life in Christ.  This end – or in other words, the common good of the Church – includes the 
preaching of the Word, by which men believe in Christ and become His disciples, and the sacraments, 
which confer and augment grace.  Given the sacramental economy, to unite oneself to Christ and to live 
in Christ comes about through the Eucharist. It is, thus, the center and culmination of the life and 
development of the Church.  This (with all that it entails) is the proper and specific end of the Church; 
all the rest are presuppositions and derivations.  

If we realize that the law is an ordering toward the common good, one can say that the intrinsic 
ordering proper to rights in the Church is to the proclamation of the Word and the administration of the 
sacraments. From the personal apostolate of the faithful to the punitive action of the Church, all should 
be contemplated in this perspective.  

Perhaps someone might think that this means that canon law has little to say, and that the 
number of its precepts should necessarily be limited. Certainly, all the laws of the Church, once 
compiled, amount to less than a year of civil regulatory activity in its different levels and kinds. 
However, this is proper to the law of grace, which, being a law of liberty, contains few precepts.  St. 
Thomas reduces the precepts of the lex gratiae to the moral precepts and the sacraments (and with 
them, the statutes of the faithful and the hierarchical organization of the Church.)  If we bear in mind 47

that only one group of the moral precepts are also juridical, the sphere of rights that is proper to the lex 
gratiae is reduced significantly.  As St. Thomas has said, the New Law is a law of freedom and, 
therefore, only commands or forbids what necessarily leads us to grace or separates us from it; beyond 
as much as is strictly necessary, the law of grace is liberty and to regulate these spheres of liberty 
belongs to the autonomy of the faithful or, where appropriate, to the authority of the prelate.  48

This is a lesson of St. Thomas which I find to be quite relevant at present.  
And with this lesson from such an esteemed master, I conclude my discourse, in which I have 

sought to provide a summary of my thought upon a theme which, to its actuality, does not add ease.  
 

47 ST I-II, Q108A2. 
48 Loc. ult. cit. 


